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FI NAL ORDER

Pursuant to notice, a final hearing was held in this case
on March 20, 2000, at Tall ahassee, Florida, before C aude B
Arrington, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Bink F. WIllians, pro se
5163 Vel da Dairy Road
Tal | ahassee, Florida 32308

For Respondent: Richard P. McNelis, Esquire
Departnent of Health
Bin A02
2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1703

STATEMENT OF THE | SSUE

Whet her Respondent exceeded its statutory authority by
requiring use of disposable sterile nedical gloves during body-
pi erci ng procedures. 1/ The rule at issue is Rule 64E-

19.006(2), Florida Adm nistrative Code.



PRELI M NARY STATEMENT

Prior to the beginning of the final hearing, the parties
stipulated to certain facts, which have been adopted by the
undersigned in the findings of fact portion of this Final Oder.
Sone of those stipulated facts have been adopted verbati mwhile
ot hers have been reworded.

Petitioner argued his position in this matter and cross-
exam ned the witnesses called by Respondent, but he did not
testify or present any exhibits.

Respondent called as witnesses Leslie Harris and Dr. Landis
Crockett, both of whom are enpl oyed by Respondent. M. Harris
coordinated the drafting of the rule at issue in this
proceeding. Dr. Crockett is a nedical doctor who was allowed to
express opinions within the scope of his expertise. Respondent
offered five exhibits, each of which was adm tted into evi dence.
Petitioner stipulated to the adm ssibility of each of these
exhi bits.

No transcript of the proceedi ngs has been fil ed.

Respondent filed a Proposed Final Order, which has been dul y-
consi dered by the undersigned in the preparation of this Final

Order. Petitioner did not file a post-hearing submttal.



FI NDI NGS OF FACT

1. Chapter 99-176, Laws of Florida, created Section
381. 0075, Florida Statutes, to regul ate body-piercing. Section
381.0075(1), Florida Statutes, provides as foll ows:

(1) Legislative intent.--1t is the
intent of the Legislature to protect the
heal th, safety, and welfare of the public
fromthe spread of infectious diseases from
practices that prick, pierce, or scar the
skin and therefore, to that end, to regul ate
body- pi erci ng sal ons.

2. Respondent is the agency of the State of Florida
charged with licensing and regul ati ng body-pi erci ng pursuant to
Section 381.0075, Florida Statutes.

3. Section 381.0075(2), Florida Statutes, provides certain
definitions, including the foll ow ng:

(j) "Sanitization" nmeans the effective
bactericidal treatnent of surfaces of
equi pnent and devi ces by a product
registered by the United States
Envi ronmental Protection Agency which
provi des a sufficient concentration of
chem cal s and enough tine to reduce the
bacterial count, including pathogens, to a

safe | evel

(k) "Sterilization" nmeans the use of
procedures that destroy all mcrobial life,
i ncludi ng viruses, on the equi pnent or
devi ce.

4. Section 381.0075(11), Florida Statutes, sets forth
requi renents for the operation of body-piercing sal ons,

i ncludi ng the foll ow ng:



(11) Body-piercing salons; specific
requirenents. - -

(a) A body-piercing salon nust:

1. Properly sterilize all instrunents
that pierce the skin, directly aid in
piercing the skin, or may cone in contact
wWith instrunents that pierce the skin,

t hrough such neans as storage in trays with
ot her instrunents or contact with forceps,
in accordance with the sterilization
procedures in this section.

2. Sanitize all equipnment indirectly
used in body piercing, including any beds,
tabl es, headrests, arnrests, |egrests, or
handrai |l s.

3. Use protective infection barriers
such as gl oves and masks when serving a
custoner. |If the protective barriers are
contam nated, they nust be properly disposed
of immedi ately. Protective barriers my
only be used once and only for one custoner.

4. To the degree possible, thoroughly
cl eanse the area to be pierced with an
antiseptic solution before and after the
pi erci ng.

5. Section 381.0075(10), Florida Statutes, authorizes
Respondent to enact rules, in pertinent part, as foll ows:
(10) Rules.--The departnent has
authority to adopt rules to inplenent this
section. Such rules may include sanitation
practices, sterilization requirenents and
pr ocedur es.
6. In reliance on the specific authority provided by
Section 381.0075(10), Florida Statutes, Respondent engaged in
rul emeki ng activities consistent wwth Chapter 120, Florida

Statutes, and prepared proposed Rule 64E-19, Florida

Adm nistrative Code. This rule was filed with the Departnent of



State on January 4, 2000, and becane effective on January 24,
2000.

7. On January 24, 2000, the Departnent received the
instant Petition challenging Rule 64E-19.006(2), Florida
Adm ni strative Code. The only portion of the subject rule
chal | enged by Petitioner requires body-piercers to wear
di sposabl e sterile nedical gloves when perform ng body- piercing
procedures. Petitioner does not challenge the requirenent that
body- pi ercers use di sposabl e nedi cal gl oves, but he does
chal l enge the requirenent in the rule that the gloves be
"sterile."

8. The parties stipulated that disposable sterile nedical
gl oves are significantly nore expensive than non-sterile
di sposabl e nedi cal exam gloves. It is comon practice anong
body- piercers to use several pairs of gloves during the course
of a single body-piercing procedure.

9. Section 381.0075, Florida Statutes, does not explicitly
require that a body-piercer use sterile gloves when performng
body- pi erci ng procedures.

10. Rule 64E-19.006(1), Florida Adm nistrative Code,
requi res that body-piercers use aseptic techniques and sterile
i nstrunents.

11. The purpose of nedical examgloves is to protect the

wear er, whereas the purpose of sterile nedical gloves is to



protect the patient. Medical exam gloves are typically left in
an open box, which exposes those gl oves to airborne
contam nati on

12. doves are likely to conme in contact with either
sterile instrunents or the piercing site, as contenpl ated by
Section 381.0075(11)(a)l., Florida Statutes. Wen conpared to
non-sterile medi cal exam gl oves, sterile gloves provide better
protection against the risk of infection to the person whose
body i s being pierced.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

14. Section 120.52(8), Florida Statutes, defines the term
invalid exercise of delegated |egislative authority as foll ows:

(8 "Invalid exercise of del egated
| egi sl ative authority" nmeans action which
goes beyond the powers, functions, and
duti es del egated by the Legislature. A
proposed or existing rule is an invalid
exercise of delegated |egislative authority
if any one of the follow ng applies:

(a) The agency has materially failed
to follow the applicable rul emaking
procedures or requirenents set forth in this
chapter;

(b) The agency has exceeded its grant
of rul emaking authority, citation to which
is required by s. 120.54(3)(a)1l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required



by s. 120.54(3)(a)l.;

(d)

The rule is vague, fails to

establ i sh adequat e standards for agency
deci sions, or vests unbridled discretion in
t he agency;

(e)

The rule is arbitrary or

capri ci ous;

()

The rule is not supported by

conpet ent substantial evidence; or

(9)

The rul e inposes regulatory costs

on the regul ated person, county, or city
whi ch coul d be reduced by the adoption of

| ess costly alternatives that substantially
acconplish the statutory objectives.

A grant of rul emaking authority i s necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be
inplemented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is wthin the agency's
class of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

15. The Legislative intent in enacting Section 381. 0075,

Fl ori da St at ut es,

Fl ori da St at ut es.

was clearly expressed in Section 381.0075(1),

16. The grant of rul emaking authority was also clearly

expressed by the Legislature. Section 381.0075(10), Florida



Statutes, clearly authorizes Respondent to enact rules setting
sanitation practices and sterilization requirenents and
procedures. That is sufficient authority for Respondent to
adopt the chall enged rule.

17. Sterile gloves provide better protection to the
patient, which is consistent with the express |egislative intent
to protect the health, safety, and welfare of the public from
the spread of infectious diseases during body-piercing
pr ocedur es.

ORDER

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law it is ORDERED that subject challenge to Rule 64E-19,
Fl orida Adm nistrative Code, is DEN ED.

DONE AND ORDERED this 19th day of April, 2000, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 19th day of April, 2000.



ENDNOTE

1/ This phrasing of the issue is based on a stipulation of the
parties. The rule is not being chall enged on any ot her basis.
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Bink F. WIIlians
5163 Vel da Dairy Road
Tal | ahassee, Florida 32308

Richard P. McNelis, Esquire
Departnent of Health

Bin A02

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

Angela T. Hall, Agency derk
Departnent of Health

Bin AO2

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

W 1liam Large, General Counse
Departnent of Health

Bin A02

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

Li z d oud, Chief

Bureau of Adm ni strative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250

Carrol |l Webb

Executive Director and General Counse
Joint Admi nistrative Procedures Commttee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rul es



of Appell ate Procedure. Such proceedi ngs are comrenced by
filing one copy of a Notice of Appeal with the agency clerk of
the Division of Admnistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the D strict
Court of Appeal, First District, or with the District Court of
Appeal in the appellate district where the party resides. The
Noti ce of Appeal nust be filed within 30 days of rendition of
the order to be reviewed.
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